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Executive Summary and Origin

The Criminal Law Advisory Committee proposes revisions to the Judicial Council Plea Form
with Explanations and Waiver of Rights—Felony (form CR-101) in response to recent case law
that provided guidance regarding trial courts’ determinations whether jury trial waivers were
knowing, intelligent, and voluntary and the information that must be conveyed to defendants to
make these determinations. In conjunction with other proposed revisions to form CR-101 that
had circulated for public comment, the proposed revisions regarding jury trial waiver were
approved by the Judicial Council effective January 1, 2018, without a prior period of public
comment but with Judicial Council direction that the committee circulate the proposed jury trial
waiver revisions for public comment in the winter 2018 cycle.

Background

The Plea Form, With Explanation and Waiver of Rights—Felony, form CR-101, is an
optional form approved by the Judicial Council effective January 1, 2007. The form was
substantially revised in 2012 in response to criminal justice realignment legislation, and was
most recently revised effective January 1, 2018. The form is designed to include all
necessary waivers, the direct consequences of a plea, and the most common advisements and

warnings.

The proposals have not been approved by the Judicial Council and are not intended to represent the
views of the council, its Rules and Projects Committee, or its Policy Coordination and Liaison Committee.
These proposals are circulated for comment purposes only.
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Recent case law® provides guidance regarding trial courts’ determinations whether jury trial
waivers were knowing, intelligent, and voluntary and the information that must be conveyed to
defendants to make this determination. The current advisement in item 5.a. on form CR-101
does not include all of the required information. Though it addresses waiver of the right to a
jury trial, it does not currently state that the jury must be unanimously convinced beyond a
reasonable doubt in order to render a guilty verdict, nor does it include an advisement
regarding the defendant’s right to participate, through counsel, in jury selection. In response to
the Supreme Court’s guidance in this recent case, the committee proposes addressing these
elements by adding appropriate language to item 5.a. The proposed revisions have already
been approved by the Judicial Council, effective January 1, 2018, but may be further revised
based upon comments received, to be effective September 1, 2018.

The Proposal

This proposal revises item 5.a. in Plea Form, With Explanation and Waiver of Rights—Felony
(form CR-101) to indicate that in waiving the right to trial by jury the rights a defendant waives
include (1) a jury trial in which 12 impartial jurors chosen from the community must be
unanimously convinced beyond a reasonable doubt in order to render a guilty verdict, and (2) the
defendant’s right to participate, through counsel, in jury selection.

The proposed revised form is attached at pages 4-10.

Alternatives Considered

The committee considered whether to recommend circulation of this proposal without prior
council revision of form CR-101 item 5.a., as is typical. The committee concluded that the form
should be revised to be responsive to recent case law and recommended that the council first
approve the revision to item 5.a. and then circulate for public comment on this change.

Implementation Requirements, Costs, and Operational Impacts

As optional forms, expected costs are limited to training, possible case management system
updates, and the production of new forms. No other implementation requirements or operational
impacts are expected.

! People v. Vaene Sivongxxay (Cal., June 19, 2017, No. S078895) 2017 WL 2628158



http://caselaw.findlaw.com/ca-supreme-court/1864864.html

Request for Specific Comments
In addition to comments on the proposal as a whole, the advisory committee is interested in
comments on the following:
e Does the proposal appropriately address the stated purpose?

The advisory committee also seeks comments from courts on the following cost and
implementation matters:

e Would the proposal provide cost savings? If so, please quantify.

e What would the implementation requirements be for courts—for example, training
staff (please identify position and expected hours of training), revising processes and
procedures (please describe), changing docket codes in case management systems, or
modifying case management systems?

¢ Would two months from Judicial Council approval of this proposal until its effective
date provide sufficient time for implementation?

e How well would this proposal work in courts of different sizes?

Attachments and Links
1. Proposed revised form CR-101, at pages 4-10
2. Link A: People v. Vaene Sivongxxay (Cal., June 19, 2017, No. S078895) 2017 WL 2628158
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CR-101

PEOPLE OF THE STATE OF CALIFORNIA v. CASE NUMBER:
Defendant(s):

INITIALS
2. c. Split Sentence (1170(h)(5)(B)): years and days in the county jail and years and days on

mandatory supervision under conditions set by the court. | understand that if | violate any of the terms or conditions

of mandatory supervision, | may be remanded into custody for the entire unserved portion of the sentence.

d. Narcotics Addiction Confinement

| understand that if the court finds that | am addicted to narcotics or in immediate danger of becoming a narcotics
addict, the court may send me to a narcotics detention, treatment, and rehabilitation facility for up to the amount of
time | would otherwise have served in prison.

e. Open Plea

1. [ ] Iunderstand the maximum and minimum sentences for the charges and allegations stated on page 1.
No one has made any other promises to me about what sentence the court may order.

2. [__] l'understand that | am not eligible for probation.

3. [__] l'understand that | will not be granted probation unless the court finds at the time of sentencing that this
is an unusual case where the interests of justice would be best served by granting probation.

f. Restitution, Statutory Fees, and Assessments
| understand that the court will order me to pay the following amounts (if an amount is not yet known, "TBD" for "to
be determined"” is entered next to the $); | must prepare financial disclosure statements to assist the court in

determining my ability to pay; and refusal or failure to prepare the required financial disclosure statements may be
used against me at sentencing:

I:I $ to the Victim Restitution Fund
restitution to actual victims
$ restitution to the State of California, Victims of Crime Fund
$ court operations assessment
$ court facilities assessment
$ base fine plus any applicable penalties, assessments, and surcharges
$ other (specify):
$ other (specify):
A

N0000000

g. Parole Revocation or Probation Revocation Fine

| understand that if | am sentenced to state/prison, the court will impose a parole revocation fine, which will be
collected only if my parole is later revoked: | also understand that if | am granted probation, the court will impose a
probation revocation fine, which will be collected only if my probation is later revoked.

h. Dismissal of Other Counts
I understand that as part of the plea agreement bargain, the following counts will be dismissed after sentencing:

n (additional) amount to be determined by the court at sentencing or such other hearing as the court may set.

| understand and agree that the sentencing judge may consider facts underlying dismissed counts to determine
restitution and to sentence me on the counts to which | am entering a plea.

i. Other Terms (specify):
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